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STATEMENT OF THE CASE
Nature of the Case
Mr. Lodge appeals from his judgment of conviction in CR0l-18-20134 ("the battery
case"), arguing the district court abused its discretion when it entered a no contact order
prohibiting him from having contact with "[a]ll minor children under 18," without permitting
him to have contact with his two minor children. (See Appellant's Br., pp.4-6.) In its
Respondent's Brief, the State first argues, in a footnote, that this Court should affirm
Mr. Lodge's conviction in CR0l-18-22200 ("the theft case") because Mr. Lodge only challenges
the no contact order, and the no contact order was entered only in the battery case. (Respondent's
Br., p.1, note 1.) Mr. Lodge agrees his battery conviction should be affirmed for this reason. The
State also argues the district court did not abuse its discretion in entering the no contact order
based on Dr. Johnston's psychosexual evaluation. (Respondent's Br., pp.6-10.) The State makes
this argument notwithstanding the fact that the district court did not even refer to Dr. Johnston's
evaluation in entering the no contact order. (See Tr., p.41, Ls.14-20.) Mr. Lodge submits this
Reply Brief to respond to the State's legal argument.

Statement of Facts and Course of Proceedings
Mr. Lodge included a statement of facts and course of proceedings in his Appellant's
Brief, which he relies on and incorporates herein. (See Appellant's Br., pp.1-2.) He includes this
section only to address one factual matter, and to explain the limited role the psychosexual
evaluation played at Mr. Lodge's sentencing.
The State asserts in its Respondent's Brief that "the record is unclear as to Lodge's legal
relationship with [the two babies born to the two victims of his sexual battery]." (Respondent's
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Br., p.2.) This is plainly untrue. The district court remarked at sentencing that "in each of these
cases, the sexual battery is evidenced by two children who bear the Defendant's DNA."
(Tr., p.35, Ls.10-13.) This is consistent with the prosecutor's statement at sentencing that the
defendant "was involved in a romantic relationship with two different
''ultimately ended up getting both of them pregnant at the

girls" and

with his child." (Tr., p.22,

L.24 - p.23, L.6.) There is no lack of clarity regarding the fact that Mr. Lodge is seeking to have
contact with his own biological children.
The State cites extensively to the psychosexual evaluation in its Respondent's Brief (See
Respondent's Br., pp.2-4, 6-10.) It is important to note the limited role the psychosexual
evaluation played at Mr. Lodge's sentencing. At the beginning of the sentencing hearing, the
district court noted a psychosexual evaluation was completed, and it had "received and reviewed
the very extensive materials submitted to the Court." 1 (Tr., p.21, Ls.3-5.) The district court
discussed the results of the evaluation briefly in announcing its sentence. The district court said:
I also reviewed the sex offender evaluation from Dr. Johnston.
Dr. Johnston in a somewhat unusual finding noted that the defendant had a fullfledged antisocial personality disorder. What you normally see in reports of this
type is that the person is showing antisocial personality traits.
So it is unusual to see somebody who is so significantly antisocial that the
disorder has plagued his whole life. That is a very usual finding. Dr. Johnston
concludes that he is less amenable to treatment than most sex offenders, and that
his risk is a high risk of re-offense. It is compounded by the fact that he is also
seriously addicted to controlled substances, primarily methamphetamine.
And that he shows little concern or empathy for others, very poor impulse
control.
And Dr. Johnston concludes he is a high risk for re-offense.
(Tr., p.39, Ls.3-22.)

1

The "extensive materials submitted to the [district court]" included a 961-page presentence
investigation report and 68 pages of sealed exhibits, including the 57-page report of the
psychosexual evaluation. (See PSI, pp.1-961; Sealed Exs., pp.9-66.)
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The district court explained that, based on Dr. Johnston's report and the presentence
investigation report, "I think a penalty is warranted" and "I don't think this is an appropriate case
for a rider." (Tr., p.41, Ls.4-6.) The district court then announced its sentence. (Tr., p.41, Ls.614.) After announcing its sentence, the district court said, without referring to anything in the
psychosexual evaluation:
I am going to order no contact with all minors. I have signed the no-contact order
with the victims and identified persons of concern from other investigations
because I don't see any reason for there to be contact, particularly with having-I
don't see any reason to have contact, anyway.
(Tr., p.41, Ls.14-20.) At the end of the sentencing hearing, the district court said, "I have signed
the no-contact order." (Tr., p.42, L.24.) The district court never addressed Mr. Lodge's request
for an exception to permit him to have contact with his two young children. (See generally
Tr., p.35, L.4 - p.43, L.3.)
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ISSUE
Did the district court abuse its discretion when it entered a no contact order prohibiting
Mr. Lodge from having contact with all minor children?
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ARGUMENT
The District Court Abused Its Discretion When It Entered A No Contact Order Prohibiting
Mr. Lodge From Having Contact With All Minor Children
Mr. Lodge argued in his Appellant's Brief that the district court abused its discretion in
entering the no contact order which prohibited him from having contact with his two, one-yearold, biological children because the court did not reach its decision by an exercise of reason.
(Appellant's Br., pp.5-6.) The State argues in its Respondent's Brief that "[t]he district court did
not abuse its discretion by relying on Lodge's history of sexual offenses and Dr. Johnston's
expertise in deciding to reject Lodge's proposed exception to the no contact order."
(Respondent's Br., p.6.)
There are two flaws in the State's argument. First, and most importantly, the district court
did not rely on "Dr. Johnston's expertise" in rejecting Mr. Lodge's proposed exception to the no

contact order. There is nothing in the record to indicate the district court made any reasoned
evaluation of Mr. Lodge's proposed exception to the no contact order as the district court never
even discussed the exception. (See generally Tr., p.35, L.4 - p.43, L.3.) In addition,
Dr. Johnston's report does not indicate Mr. Lodge presents a risk of sexually offending against
his

biological children. Dr. Johnston concluded Mr. Lodge was "most prone

towards sexually offending against adolescent females, but may re-offend against prepubescent
females." (Sealed Exs., p.10.) He further concluded Mr. Lodge is "most likely to act in an
opportunistic or low-level predatory way, engaging with individuals who were readily available,
easily manipulated, sexually curious, willing participants, or under the influence of substances."
(Sealed Exs., p.10.) Dr. Johnston never concluded Mr. Lodge may offend against infant children,
and never recommended he be prohibited from having contact with his own infant children. (See
generally Sealed Exs., pp.9-66.)
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The State also faults Mr. Lodge for not having sufficient visitation with his children,
prior to his sentencing. (Respondent's Br., p.9; PSI, p.13.)
But the State fails to account for the fact that Mr. Lodge was in custody from his arraignment on
May 4, 2018, until he was sentenced on January 14, 2019, making visitation all but impossible.
(See R., pp.16, 156-57.) And Mr. Lodge told the presentence investigator he was involved "as

much as possible" before that time. (PSI, p.13.) In any event, if the no contact order entered by
the district court is allowed to stand, Mr. Lodge will never be able to have any contact (let alone
visitation) with his children until they are 18 years of age. In the State's view, Mr. Lodge will
never be deserving of visitation rights because of his minimal relationship with his children,
necessitated by the district court's no contact order.
On the record presented, and considering the district court's own statements (and lack
thereof) at Mr. Lodge's sentencing, the district court did not exercise reason when it prohibited
Mr. Lodge from having any contact with his biological children until they reach the age of 18.
The district court abused its discretion, and its decision should be overturned.

CONCLUSION
For the reasons stated above, as well as those set forth in his Appellant's Brief,
Mr. Lodge respectfully requests that the Court vacate the no contact order entered in this case on
September 17, 2018, and remand this case to the district court for entry of a no contact order that
permits Mr. Lodge to have contact with his two minor children.
DATED this 23 rd day of October, 2019.
/ s/ Andrea W. Reyno Ids
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 23 rd day of October, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S REPLY BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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